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IN    THE    HIGH   COURT    OF   MADHYA   PRADESH  
AT JABALPUR   

BEFORE  
HON'BLE SHRI JUSTICE GURPAL SINGH AHLUWALIA 

  
ON THE 3rd OF FEBRUARY, 2023  

 
MISC. PETITION No. 565 of 2023 

BETWEEN:-  

SUNIL S/O RAMKISHAN JAISWAL, 
AGED ABOUT 65 YEARS, 
OCCUPATION: KIRANA SHOP R/O 
KHANJANPUR TEHSIL AND 
DISTRICT BETUL (MADHYA 
PRADESH)  

.....PETITIONER 

(BY SHRI DEVENDRA KUMAR TRIPATHI - ADVOCATE)  
 

AND  
 

1.  OMPRAKASH S/O RAMKISHAN 
JAISWAL, AGED ABOUT 65 
YEARS, R/O KHANJANPUR 
TEHSIL AND DISTRICT BETUL 
(MADHYA PRADESH)  

2.  VIJAY RATHORE S/O KUNDAN 
RATHORE R/O VIKAS NAGAR 
KALAPATHA ROAD BETUL 
TEHSIL AND DISTRICT BETUL 
(MADHYA PRADESH)  

3.  SANJAY S/O ROOPCHAND 
RATHORE R/O IN FRONT OF 
AABKARI BHAGGUDHANA 
GANJ BETUL TEHSIL AND 
DISTRICT BETUL (MADHYA 
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PRADESH)  

4.  LALIT KUMAR S/O 
SHANKERLAL DESHMUKH R/O 
MAISI SHOWROOM GALI 
BETUL (MADHYA PRADESH)  

.....RESPONDENTS 

(NONE FOR THE RESPONDENTS )  
 
…………………………………………………………………………………………… 
 

This petition coming on for admission this day, the court passed the 

following:  

ORDER  
 

This Miscellaneous Petition under Article 227 of the Constitution 

of India has been filed against the orders dated 20.09.2022 and 

21.12.2022 passed by 1st Civil Judge, Senior Division, District Betul 

(M.P.) in RCA No.13/2015 by which the applications filed by the 

petitioner under Order 1 Rule 10 CPC and Order 26 Rule 9 CPC have 

been rejected.  

2. The petitioner has paid two sets of Court fee.  

3. It is the case of the petitioner that the respondent No.1 has filed a 

suit for declaration of title and permanent injunction. Undisputedly, the 

property in dispute was an ancestral property, which was partitioned 

amongst five sons of Late Ramkishan. It is the case of the plaintiff that 

the plot in question fell to his share, whereas it is the case of the 

defendant No.1/petitioner that the said plot fell to his share. Since other 

brothers have alienated or constructed Suyog Colony on their land, 

therefore, they are necessary party because they would be in a better 
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position to disclose the factual aspect of the matter. Another application 

under Order 26 Rule 9 CPC was filed for appointment of a local 

Commissioner to found out the total area of Suyog Colony as well as to 

find out that on how much part of the land, houses have been 

constructed, how many plots are lying vacant, the area on which road, 

drain, garden have been developed. According to the petitioner this fact 

can be ascertained only by appointment of a local commissioner.  

4. By the impugned order dated 20.09.2022, the trial Court rejected 

the application filed under Order 1 Rule 10 CPC and by 21.12.2022 

rejected the application filed under Order 26 Rule 9 CPC.  

Order 1 Rule 10 CPC.  

5. It is clear from the plaint as well as contents of the application 

filed by the petitioner under Order 1 Rule 10 CPC that no relief has been 

claimed against the other brothers of the parties. On the contrary it is the 

case of the parties that partition had already taken place and all the 

brothers are in separate possession of their share. The dispute is only in 

respect of Khasra No.425/129 area 0.325 hectare. The plaintiff is 

claiming that the said piece of land had fallen to his share, whereas it is 

the case of the defendant No.1/petitioner that he got the said plot in 

partition. Thus, it is clear that no relief has been claimed against other 

brothers of the parties.  

6. Furthermore, the petitioner is a defendant and the plaintiff is 

dominus litis and it is for the plaintiff to choose the parties against 

whom he wants to file a suit. At the most the defendant can point out 

regarding non joinder of necessary parties. Even if the application filed 

by the petitioner under Order 1 Rule 10 CPC is considered as an 

application of non-joinder of necessary party, still the counsel for the 

petitioner failed to point out as to how the other brothers of the plaintiff 
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as well as defendants are necessary for adjudication of the suit. 

Necessary party means a party without whom no effective decree can be 

passed. This dispute in the present case is between the plaintiff and the 

defendant and they are not claiming that the partition, which was earlier 

done amongst sons of Ramkishan was not in accordance with law. Once 

the partition has not been disputed and all the other brothers are in 

possession of their respective shares, then it cannot be said that no 

effective decree can be passed in absence of the other brothers of the 

plaintiff as well as the defendant.  

7. Accordingly, viewed from every angle, this Court is of the 

considered opinion that the trial Court did not commit any mistake by 

rejecting the application filed under Order 1 Rule 10 CPC.  

Order 26 Rule 9 CPC.  

8. Paragraph 2 of the application filed under Order 26 Rule 9 CPC 

reads as under: 

“2- ;g fd nkos es ;g Hkh mYysf[kr gS fd 'ks"k 
Hkwfe esa lq;ksx dkyksuh cuk;h tk pqdh gS A 
fookfnr Hkwfe gh [kkyh gksuk fy[kk gS blfy, 
;g Kkr djuk vko’;d gS fd lq;ksx dkyksuh 
esa ewy [kljk uacj 425@124 ds fdrus {ks=Qy 
dh Hkwfe lfEefyr gS vkSj mlesa ls fdrus Hkkx 
ij fdrus edku cus gS vkSj fdrus IykV [kkyh 
gS rFkk jksM] ukyh ,oa xkMZu esa fdruh tehu 
yxk;h x;h gSA lq;ksx dkyksuh dk mDr vk/kkj 
ij dfe’uj ls ekufp= LFky ds lhekadu vkSj 
fujh{k.k ds ckn izkIr djus Hkh vko’;d gSA” 
 

9. From the plain reading of this application, it is clear that by 

appointing a local commissioner, the petitioner wants to collect the 

evidence. It is well established principle of law that by appointing a 

local commissioner, evidence cannot be collected.  

10. Under these circumstances, this Court is of the considered opinion 
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that the trial Court did not commit any mistake by rejecting the 

application filed under Order 26 Rule 9 CPC.  

11. As no jurisdictional error could be pointed out by the counsel for 

the petitioner, the petition fails and is hereby dismissed.  

 

(G.S. AHLUWALIA) 
               JUDGE  

Shanu 
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