HIGH COURT OF MADHYA PRADESH : JABALPUR

Endt No..C/M.'%.{..../ Jabalpur, dt 224/10/2020
I11-2-51/2020

The copy of Hon'ble Court order dated 12-10-2020 in W.P.
10678/2020 Manoj Yadav Vs. State of M.P. containing directions
regarding sensitizing the Magistrates/Special Judges regarding purpose
& procedure of remand & right of accused of getting Legal Aid flowing

from constitution provisions & the Legal Services Authority Act 1987 is
forwarded to -

(i) The District & Sessions JUAGE wevvermmrensarmmsasessenseees with a
request to bring the same into the knowledge of all
the Judicial Officers under their kind control for

information and necessary action.

(i) The District & Sessions Judge (Inspection & Vigilance),
Jabalpur / Indore / Gwalior;

(i) The Director MPSJA with a request to take necessary
steps to sensitize the Ma'gistrates/]udges about their
duty and obligations regarding purpose and procedure
of remand & right of accused of getting Legal Aid
flowing from constitution provisions and Legal Service
Authority Act 1987.

(iv) The Member Secretary, SALSA, 54, South Civil Lines,
jJabalpur for needful as per order of Hon'ble the
Court.

(v) The principal Registrar, Bench at Indore/Gwalior
High Court of M.P., Jabalpur.

(vi) P.S.to Hon'ble the Chief justice ,High Court of Madhya
pradesh  Jabalpur for placing the matter before His
Lordships,

(viiy P.S. to Registrar General/ Principal Registrar(]ud'.)/
Principal Registrar (Inspection & Vigilance),/ Principal
Registrar (Examlnation) / Principal Registrar (ILR)
High court of Madhya Pradesh Jabalpur,

(viii) Registrar(].)I(D.E.)/(A)j (Vvig.)/ (V1.)/ Member
Secretary SCMS, High Court of Madhya Pradesh,
Jabalpur.

(ix) Server Room (Computer) for making available in the
official website of the High Court under the hyperlink
circular/orders etc. in compliance of the orders of
Registrar General dated 01-03-2018 & endf No. 3
Reg(IT)lSAIZOlSBGS dated 01-03-2018.

for information & appropriate action.

(B.P. SH RMA)
REGISTRAR(DE)




HIGH COURT OF MADHYA PRADESH,

PRINCIPAL SEAT AT JABALPUR

CaseNo.
Parties Name

Date of Judgment
Bench Constituted

Whether approved for
reporting

Name of counsels for
parties

12102020
Division Bench:
Justice Sujoy Paul.
Justice
Srivastava.
Justice Sujoy Paul
Yes.

'W.P. No.10678/2020 _

For the Petitioner:

Mr. Vishal Daniel, Advocate.
For the respondent:

Shri Pushpendra Yadav, Addl.
Advocate General. '

Manoj Yadav
Vs
State of M.P. and others.

Rajendra Kumar

Law laid down

I

Section 167 of Cr.P.C -—
Admittedly there was no valid|
remand order covering the
period between 17.04.2020 to
27.05.2020. W.e.f. 27.05.2020,
a remand order was issued
which is not subject matter of]|

challenge before this Court. |
Whether the petitioner is|
entitled ‘to be released in this|
habeas corups jurisdiction ? -|
No. |

Article 226 of the
Constitution - In habeas
corpus jurisdiction, the

petitioner cannot be directed to
be released merely because for
a period between 17.04.2020
and 27.05.2020, there was no!
remand order issued by thel
Special Judge. The remand!
order was indeed issued oni
27.05.2020. Hence, on the date
this- petition is filed, responsc
of State is received and the
matter is heard, the petitioner
cannot be said to be in illegal
custody/wrongful confinement. |

Legal Services Authority Act,




[ 1987 Section 12(g) A persd
| in custody is entitled o g€
| ] legal aid if he is not capablec t0
| engage a private lawyer. |

| ~« Legal Services — It is the duty}#

| | and obligation of | ¥
‘ Magistrate/Judge before whom|

a person accused of committing| f

| | cognizable offence is first!
| ! produced to make him fully
| | aware that it is his right to
| consult and be defended by a

| legal practitioner and in cas¢ he
| cannot afford a Lawyer of his
choice, one would be provided

| | to him from Legal Aid at the|

| expense of the State.

« Article 21 & 22(1) of the
| | Constitution: As per this
| | constitutional mandate, all
| Magistrates/Special Judges arc
required to inform the accused
| persons regarding their right to
| cngage a Lawyer. Failure 1o
discharge this duty would|
| amount to dereliction in duty
and can be a reason 10 procccdi
against the Magistrate/Judge by
| | instituting departmental
| ‘ proceedings. -

| « The entitlement of legal aid is|
| | not dependent on the accused
| | making an application to that

cffect, in fact, the Court is
' obliged to inform the accused
of his right to obtain free legal
| aid and provide him the same.

= e

Significant paragraph  |10,12& 13,

‘numbers - R S e
ORDER
(12.10.2020)

Per : Sujoy Paul J:-
The interesting conundrum in this habeas corpus

petition is whether the petitioner is entitled to be released °
if he remained in custody without therebeing any valid

order of remand from 17.04.2020 to 27.05.2020 ? Despite

&/




the fact that on 27.05.2020, the learned Special Judge has

issued a remand order.

2.  The admitted facts between the parties are within
narrow compass. An FIR was lodged against the
petitioner on 27" of February, 2020 in Police Station,
Niwadi, District Tikamgarh for committing offence

punishable under Section 305 and 376 IPC and Section

l 5/6 of Protection of Children from Sexual Offences Act,
I‘ 2012 (for short ‘POCSO Act)’. The petitioner was
| arrested on 01.03.2020. On 02.03.2020, the police
produced the petitioner before the Special Court under the
POCSO Act. Considering the fact that investigation is
going on, the Court accepted judicial remand upto
14.03.2020. Shri Vishal Daniel, learned counsel for the
petitioner by placing reliance on 1981 (1) SCC 627

(Khatri and others (II) vs. State of Bihar and others)
urged that at this stage itself, the learned Special Judge
was under an obligation to inform the petitioner that he is
entitled to engage a private lawyer or in the case of his

incapacity, he is entitled to get an Advocate through legal
aid.

3.  The next date was 14.03.2020 before the learned

special Judge. The petitioner was produced before the

Court through Video Conferencing. On perusal of case
diary, the Special Court authorised the judicial remand
between 14.03.2020 to 30.03.2020. h The matter was not
taken up on 30.03.2020. Indeed, it was taken up on
04.04.2020. The petitioner was not :fa_';‘oduced before the
Court. The Court extended/aut@r'i';;ed the remand upto

17.04.2020. The matter was_'difccted to be posted on

C(//_




17.04.2020 with a direction to produce the challan. Ori-

17.04.2020, neither petitioner was produced nor
government counsel appeared. Neither case diary was
provided nor application seeking extension of remand was
filed. The Special Court directed the Station House
Officer, Niwadi to produce challan/file application
seeking extension of remand. For this purpose, next date
was fixed on 30.04.2020. On the said date, neither the
government counsel nor the petitioner was produced
before the Special Court. The said Court almost issued
similar directions which were contained in the previous
order dated 17.04.2020. Thereafter, the matter was taken
up on 13.05.2020. The Government was represented by
ADPO but petitioner was not produced. The learned
special Judge noticed that neither charge-sheet nor
application seeking extension of remand is filed and;
therefore, directed issuance of notice to SHO as to why he
failed to produce the'challan and remand application. For
obtaining his response, the matter was fixed on

27.05.2020.

4.  Shri Vishal Daniel placed reliance on order-sheet
dated 26.05.2020 and strenuously contended that
petitioner engaged an Advocate and expressed his desire
to get bail. Beyond 17.04.2020 and upto 27.05.2020 there
was admittedly no valid authorization/judicial remand
order passed by the Special Judge, the petitioner should
have been given the benefit of bail. On 27.05.2020, the

learned Special Judge opined that as per Section 167 of

Criminal Procedure Code (Cr.P.C.), the maximum period

for which an accused can be sent on remand is 90 days




and said period is not over and hence judicial remand was

granted/extended.

5. The argument of learned counsel for the petitioner is
that as per Section 57 of Cr.P.C., the accused cannot be
detained by police beyond 24 hours unless there exists a
special order of Magistrate authorising the same. In the
peculiar facts of this case, indisputably between
17.04.2020 and 27.05.2020 there existed no order of
remand and; therefore, detention of petitioner was illegal
hence he deserves to be released. Reliance is placed on a
Constitution Bench judgment reported in AIR 1953 SC
277 (Ram Narayan Singh vs. The State of Delhi and
others), (1970 (2) SCC 750 (Raj Narain vs.
Superintendent, Central Jail, New Delhi) and 2017 (15)
SCC 67 (Rakesh Kumar Paul vs. State of Assam).

6. Sounding a contra note, Shri Pushpendra Yadav,
learned Additional Advocate General urged that no doubt,
between 17.04.2020 and 27.05.2020, there was no valid
order of remand by the learned Special Court, fact
remains that such order of remand was admittedly issued
on 27.05.2020. On the date this petition is filed i.c.
28.07.2020, as well as on the date reply and additional
reply were filed on 21.08.2020 and 25.09.2020
respectively, the petitioner remained in valid judicial
custody on the basis of a valid order of remand dated

27.05.2020.

Even if there was no valid r‘elﬁi.énd between
L 7017.04.2020 and 27.05.2020, this cannot be a ground to
exercisc habeas corpus jurisdiction. What is material for

this Court is to examine whether on the date of filing of




this petition, reply and additional reply, petitioner
remained in illegal custody/wrongful confinement. In
support of aforesaid contentions, reliance is placed on
AIR 1952 SC 106 [Naranjan Singh Nathawan and
others vs. State of Punjab(I)], 1972 (3) SCC 256 (Col.
Dr. B. Ramachandra Rao vs. The State of Orissa and
others) and 2019 (5) SCC 266 (Serious Fraud
Investigation Office vs. Rahul Modi and another).
Learned Additional Advocate General urged that because
of crisis arising out of Covid-19 situation, on certain
dates, petitioner could not be produced before the Special
Judge. However, this will not give him a right to be
relcased in view of subsequent order of remand with

cffect from 27.05.2020.

8.  In rejoinder submission, Shri Vishal Daniel urged
that the judgments cited by learned Additional Advocate
General cannot be pressed into service because those were
cases of persons who have either undergone the entire
sentence or relating to persons under preventive detention,
etc. In view of judgment of Rakesh Kumar Paul(Supra)
analogy can be drawn that in absence of authorised
remand by Special Court, petitioner was entitled to be
released. Lastly, it is argued that in M.Cr.C.
No.16197/2020 (Manoj Yadav vs. State), the Court gave
specific finding in para 10, 20 and 21 which leaves no
room for any doubt that custody of petitioner during

intervening period was totally illegal. Hence, petitioner

=== deserves to be released.
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